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The Virginia State Bar Association will meet at the Home- 
stead Hotel at the Virginia Hot Springs on Tuesday, the 10th of 
August, and the session will last for three 
Virginia State days, the annual banquet being fixed for 
Bar Association. Thursday evening, the 12th of August. An 
address as required by the Constitution, will 
be delivered on the first day by Captain Micajah Woods, the 
President of the Association, and it is understood that his subject 
will be "The Value of General Culture in the Training of a 
Lawyer." 

The programme promises to be interesting. Professor William 
M. Thornton of the University of Virginia will deliver an address 
on "Thomas Jefferson — as Man, Statesman, Lawyer and Poli- 
tician" — an elaboration of a paper read before the Albemarle 
Alumni Association of the University of Virginia at its last meet- 
ing, a paper which was pronounced by those who heard it as a 
chaste and masterful treatment of the subject, evincing great and 
Original research, and which will be a valuable addition to the 
literature and history of the Commonwealth. 

Papers will be read by Judge Robert R. Prentis of the State 
Corporation Commission, William W. Old of Norfolk, a dis- 
tinguished Confederate soldier and lawyer, and by Mr. George 
E. Caskie, the brilliant Lynchburg attorney. 

Some of the most accomplished after-dinner speakers have ac- 
cepted invitations to respond to toasts at the banquet; among 
them Hon. Hannis Taylor, Ex-Minister to Spain, who will give 
his views on "The New Era of Good Feeling," and whose address 
before the Association at Old Point at the meeting in 1905 is still 
pleasantly remembered; Hon. Rosewell Page of Hanover, who 
will speak on "The Uniformity of Legislation." Other gentle- 
men invited have not yet indicated the sentiments to which they 
will respond. 
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The railroads and the Homestead Hotel give special rates to the 
members of the Association, their families and guests, which can 
be obtained from Hon. John B. Minor, Secretary, Richmond, Va, 



Probably nothing that the Virginia State Bar Association has 
done since its organization has been of more value than the rais- 
ing of the standard for admission to the Bar. 
The Bar Our Court of Appeals has required from the 

Examinations, candidates for license the passing of an examina- 
tion which made necessary something more than 
a mere perfunctory knowledge of law. The examinations here- 
tofore have struck us as fair and reasonable. There has been 
some complaint, however, that the examination held at Wythe- 
ville on June 18th, 1909, was unusually "steep" — to use the stu- 
dents' phrase. An inspection of the questions asked — thirty-seven 
in all — might warrant this charge, were it not for the fact that 
there is nothing to indicate the value of ecah question or the way 
in which the Court marks. A majority of the questions are such 
that almost any student of the law worthy of the name should 
easily answer them if "fresh from the books." Others are upon 
subjects which any man wishing to practice ought to know. But 
several are based upon recent decisions of the Court, and upon 
questions of great nicety which require a far more extensive ac- 
quaintance with the Virginia Reports than can be expected of the 
tyro. The fact that ninety-seven candidates passed, indicates that 
our law schools are thorough, and that law students do not neg- 
lect their work. We suppose, too, that the Court does not, as it 
should not, adhere to any fixed and rigid percentage rule, but takes 
into consideration the degree of knowledge, tact and ability shown 
by the answers. The object of these examinations is to show fit- 
ness more than exact knowledge and we can imagine a case in 
which an answer entirely wrong might indicate a reasoning power 
and an ability to grasp a subject greater than one given as if from 
the books. This may sound paradoxical but we believe it is a 
sound and safe rule upon which to act. Of course we do not mean 
to say that wrong answers should not count against the candidate 
or that ingenuity should prevail over information ; but we believe 
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that too rigid an adherence to the letter, would often debar men of 
ability, judgment and fair legal knowledge from a successful 
career. Before a candidate should be admitted to the Bar he 
should be required to indicate that he possessed a knowledge of 
the fundamental basic principles of law — a fair acquaintance 
with practice and pleading — a reasonable acquaintance with the 
statutes, and possess evidences of a good education. Under the 
old regime, a circuit judge noted for his easy examinations used 
to ask a few questions and then say : "Sir, I'll sign your license. 
I think you have sense enough to ask an older lawyer when you 

can't understand the books, and if you are too d a fool to 

'o that the public will soon find it out." 

Unfortunately the public do not always find it out and we 
think our present system is hard to be improved on, if the ex- 
aminations are such as to sift out the plainly incompetent, with- 
out excluding those who give evidences of ability to make good 
practitioners. 



The decision of the Supreme Court of the United States in 
Adams Express Company v. Commonwealth of Kentucky, de- 
cided May 24th, 1909, Opinions. U. S. S. 
The Police Power C, advanced sheets, l^o. 16, page 622, 
of the State. Lawyers' Co-Op. Pub. Co., is one of those 

cases which we have frequently alluded to 
as hard to reconcile with many other decisions of the Court as 
to the exercise of the police power by the State. The Legislature 
of Kentucky passed an act (§ 1307, Ken. Stat. 1903), providing: 

"Any person who shall sell, lend, give, procure for or furnish, 
spirituous, vinous, or malt liquors, or any mixture of either 
knowingly to any person who is an inebriate or in the habit 
of becoming intoxicated or drunk by the use of any such 
liquors, or who shall suffer or permit any such person to 
drink any such liquors in his bar-room, saloon, or upon the 
premises under his control or in his possession, shall be fined 
for each offense, $50," etc. 

The Adams Express Company was convicted of having deliv- 
ered liquors to one Thorp, who was in the habit of becoming 
intoxicated, the company's agent at the point of delivery in Ken- 
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tucky, knowing this fact. Thorp was in the habit of buying and 
paying for hquors at various places outside the State of Ken- 
tucky. The sellers were licensed dealers who shipped the liquor 
to him prepaying express charges. The Supreme Court of the 
United States — Justice Harlan dissenting — reverses this convic- 
tion and holds that this is an exercise of the police power which 
is in conflict with the Interstate Commerce Clause of the Con- 
stitution and must therefore yield to it. 

In the case of the Railroad Co. v . Husen, 95 U. S. 465, a sim- 
ilar question was decided by the Court, the exercise of the Po- 
lice Power in this case, however, being an attempt to stop the 
transportation of diseased cattle into the State and whilst this 
seems to have been the leading case, the Court, contrary to its 
usual custom, does not cite this case in this opinion. The curious 
thing is that Mr. Justice Harlan concurred in the Railroad Com- 
pany v. Husen, though dissenting in the present case, without 
rendering an opinion. It is hard to reconcile the case under 
discussion with Geer v. Conn., 161 U. S. 519, in which the Court 
held that the Connecticut statute prohibited the transportation 
of certain game birds killed within the State, out of the State, 
was held constitutional. In this case Mr. Justice Field, Mr. 
Justice Harlan, Mr. Justice Brewer and Mr. Justice Peckham 
dissented, but Judge White, who delivered the opinion of the 
majority of the Court, is found concurring in the case under dis- 
cussion. In view of the tremendous fulminations of one or two 
of the Supreme Court Justices against intoxicating liquor, it 
seems rather curious that they did not lean more towards the 
opinion of the majority in Geer v. Connecticut. It seems, how- 
ever, now that the law is pretty well settled that no matter what 
evil a state may desire to prevent coming from abroad into its 
own borders, it cannot do so if in any way it conflicts with In- 
terstate Commerce. See Chy Lung v. Freeman, 92 U. S. 275; 
Henderson v. Mayor City of New York, Id. 259; Voight v. 
Wright, etc. 
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Judge Walter G. Charlton of Savannah, Ga. — "may his tribe 
increase" — has just had a little difference of opinion with Judge 
Speer, a Federal Judge of that State, which 
Federal and State has had a termination very surprising to 
Courts in Conflict, those who have followed Judge Speer's 
"rough roll and tumble" manner of dis- 
posing of matters relating to most questions. And in 
gracefully yielding a point Judge Speer has set an example worthy 
to be followed. Judge Charlton of the State Court had appointed 
a receiver to take charge of certain assets of a firm in litigation 
in his Court. Judge Speer subsequently to this order appointed 
a receiver or trustee and directed him to take possession of these 
assets vi et armis. Charlton, J., directed his receiver to meet 
force with force and "hold the fort," and those who knew him 
when he was a student in the halcyon days under John B. Minor, 
knew that this meant business. It looked for a while as if war 
was imminent, but Judge Speer proposed to Judge Charlton that 
the whole question of jurisdiction over the assets be referred to 
the State Supreme Court of Georgia and that both judges accept 
the determination of that tribunal as final. This was agreed to, 
and "grim visaged war has smoothed his wrinkled front," and 
the United States marshal has ceased to whistle "Marching 
through Georgia." 

But seriously speaking, the proposition of Judge Speer was a 
most excellent and happy solution of the question and reflects 
great credit upon him. No spectacle is more degrading than an 
angry controversy between a State and Federal Judge as to ju- 
risdiction. It becomes nine times out of ten nothing more than 
a personal squabble and lowers the dignity of both officials and 
the tribunals over which they preside. A friendly pour parler 
and an earnest desire to see justice done, instead of a ruffled 
dignity to be smoothed down or avenged, would in nearly every 
case end the matter. 

The Federal Judge ought to remember that his brother of the 
State Court is of equal dignity, even though he be not a "lifer," 
and the State Judge to remember that he has sworn to obey the 
Constitution of the United States, as well as that of his own 
State, and that there should be no conflict if possible to be 
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avoided. This Georgia method is one of which no Judge could 
complain and is a dignified and pleasant manner of ending what 
might have been a painful and most disagreeable incident, which 
would have furnished the sensational "head-liners" space for 
some time. 



All which reminds us that the dissenting opinion of Justice 
Peckham, in which White and McKenna, JJ. concur, in United 
States v. Shipp, Opinion U. S. S. C. No. 
The Contempt Case 15, p. 646, Lawyers Co-Op. Pub. Co., 
from Tennessee. seems to indicate that the making of the 
rule absolute as to Shipp and "some of his 
co-defendants in this case is more to "smooth ruffled feathers" 
than anything else. A rehearing having been granted, we hardly 
deem it proper to comment upon this case further than to say 
that the position of a sheriff in a case where a prisoner in his 
hands is made a "Federal prisoner" is an exceedingly ticklish one. 

Our readers will remember that this case was one in which a 
negro was convicted of raping a white woman and sentenced 
to death after due trial. A petition for a writ of habeas corpus 
on the ground that he was denied constitutional rights was dis- 
missed by the Federal Court of Tennessee. Mr. Justice Harlan 
allowed an appeal to the Supreme Court of the United 
States and thereupon a mob took the negro from Shipp's custody 
— Shipp being the sheriff in charge of the prisoner — and hung 
him — an utterly inexcusable and atrocious deed — but one which 
might have been expected and of which the Court might have 
almost taken "judicial notice." Shipp, it is claimed, wasn't active 
enough in preventing the lynching, and allowed himself to be 
interviewed and stated that he believed the mob took action be- 
cause of the allowance of the appeal by the Supreme Court — an 
almost patent fact. The majority. of that Court have adjudged 
him guilty of contempt, but a rehearing has been asked for and 
allowed. If Judge Peckham's statement of the evidence is cor- 
rect there can be no doubt whatever but that a rehearing at 
least is in order. 
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A judge in New York City, presumably of Hibernian lineage, 
a few weeks ago sentenced a criminal to confinement in the pen- 
itentiary for a term not less than three 
The Wright Case years nor more than life. Our Supreme 
— Wrong. Court of Appeals — J J. Keith and Cardwell 

dissenting — in Wright v. Commonwealth, 
decided June 24th, 1909 — holds that an indictment for murder 
in the first degree is not vitiated because by virtue of § 3905 it 
is alleged that the person indicted has been before convicted and 
sentenced to confinement in the penitentiary, because it is sur- 
plusage ; but that the admission of testimony to prove this charge 
is fatal error for which a conviction of murder in the first degree 
will be reversed. The effect of this decision is to read into § 3909, 
"but this shall not apply where the indictment is for murder in 
the first degree." It is the common — we might say almost the 
universal — custom in Virginia to draw all indictments for killing 
as if the offense was murder in the first degree, although the law 
is well settled that a killing is presumed to be murder in the 
second degree and the burden is upon the Commonwealth to 
make out murder in the first degree. A conviction can therefore 
be had under an indictment for murder in the first degree either 
for murder, manslaughter or assault. Now it is to be presumed 
that the Legislature knew this when they enacted § 3909, and it 
was for that body, not for the Courts, to say whether its terms 
should not apply to an indictment for murder in the first degree. 
As Judge Keith has well pointed out, the Courts have nothing 
to do with the question of the justice of humanity of an Act of 
the Legislature so long as such an act is not in violation of the 
Constitution of the United States or of this Commonwealth. 
The Legislature has an absolute right to fix the rules of evidence 
in any criminal case ; to say what the indictment may contain 
or not contain and the Courts must administer the law as they 
find it, subject to the limitations given above. The Legislature 
has said that the fact of a previous conviction and sentence to 
the penitentiary may be alleged in an indictment and puts no lim- 
itation on the degree of the offense for which the party is indicted. 
Having allowed this fact to be alleged, it necessarily follows that 
the Legislature intended to allow evidence of the allegation to 
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be proven. But the Court holds otherwise and although the al- 
legation in the indictment was as liable to affect the jury as proof 
of it — in our opinion — the Court holds one to be surplusage and 
the other to be error. It seems to us Judge Keith's dissenting 
opinion is well-nigh unanswerable. Can it be that the Court 
wanted to escape from the error into- which our New York Judge 
fell, and prevent a jury from adding confinement in the peni- 
tentiary, to the death penalty? 



